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“

We now hold that the suppression by the prosecution
of evidence favorable to an accused upon request
violates due process where the evidence is material
either to guilt or to punishment, irrespective of the
good faith or bad faith of the prosecution.

Brady v. Maryland, 373 U.S. 83, 87 (1963).

”

U.S. Senator Ted Stevens

Who was “Brady”? – A Quiz
Brady was a defendant being prosecuted in the state of Maryland for:

A.
B.
C.
D.
E.

Robbery
Home burglary
Commercial burglary
Murder
Arson

Quiz Part 2:
The Brady Decision Was Based On:

A. A sentencing issue
B. An issue that would have exonerated Brady
C. An error that resulted in the reversal of Brady’s conviction by the U.S.
Supreme Court

This was Brady…
Brady was on trial for first degree murder in the state of Maryland along with a
codefendant named Boblit. Brady’s lawyer conceded guilt to the jury but argued
that his life should be spared from execution. Brady was convicted and sentenced to
death. After all appeals and postconviction matters were concluded, Brady learned
that the state had withheld a statement made by his codefendant which, although it
implicated Brady in the crime, excluded him as the actual killer. Brady argued that
this statement violated due process by not being turned over to his defense team.
His position was that had the jury learned that he did not do the actual killing, that
the jury would have voted to spare his life. In 1963 the United States Supreme
Court agreed in Brady v. Maryland and reversed for a new sentencing hearing.

Common Misconceptions of Brady Obligations
1. Prosecutors only have to turn over “exonerating” evidence.
2. Only Brady evidence in the hands of the prosecution has to be turned
over to the defense.

3. Evidence that falls under Brady can be given to the defense the day of
trial.

4. Prosecutors don’t have to “look” for Brady material. They only have to
turn it over if they come across it.

What Should Be Disclosed?
• Any information that tends to cast doubt on the defendant’s guilt with respect to any essential element in
any charged count.

•
•
•
•
•
•
•
•

Any information that links someone other than the defendant to the crime.

Any physical evidence, testing, or reports tending to make guilt less likely.
Any information regarding the failure of any witness to make a positive identification of a defendant.
Any material impeachment or material inconsistent statements.
Any evidence that tends to lessen punishment.

Any information that tends to support an affirmative defense (self-defense, insanity, alibi, etc.)
Any exonerating evidence.
Any exculpatory evidence (as defined by case law).

The Motivation Behind Brady
“By requiring the prosecutor to assist the defense in making its case, the
Brady rule represents a limited departure from a pure adversary mode. This
is because the prosecutor’s role transcends that of an adversary. The
prosecutor is the representative not of an ordinary party to a controversy, but
of a sovereignty . . . whose interest . . . in a criminal prosecution is not that it
shall win a case, but that justice shall be done.”
United States v. Bagley, 473 U.S. 667 (1985).

Due Process
“No person shall be . . . deprived of life, liberty, or property, without due process of law. . .”
Fifth Amendment, United States Constitution.
“. . . No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.”
Fourteenth Amendment, United States Constitution.

Three Elements:

1. Favorable evidence;
2. Suppression;
3. Material.

Favorable Evidence
Evidence is “favorable” if it either helps the
defendant or hurts the prosecution, as by
impeaching one of its witnesses.
In re Sassounian, 9 Cal. 4th 535, 544 (1995).

Suppression
“Thus, the terms ‘suppression,’ ‘withholding,’ and
‘failure to disclose’ have the same meaning for Brady
purposes.”

Benn v. Lambert, 283 F.3d 1040, 1053 (9th Cir. 2002).

Material Evidence
Evidence is material if its admission at trial would have
created the reasonable probability of a different outcome,
shown when the suppression undermines confidence in the
trial’s outcome.

Kyles v. Whitley, 514 U.S. 419, 433-434 (1995); see also
People v. Ochoa (1998) 19 Cal.4th 353, 373, and Benn v.
Lambert, 283 F.3d 1040, 1053 (9th Cir. 2002).

Materiality Analysis
Analysis for constitutional error is made in the context of the
entire record: thus, failure to disclose an exculpatory
eyewitness when there was only one other eyewitness would
be evaluated differently than failure to disclose if there were
fifty eyewitnesses.
United States v. Agurs, 427 U.S. 97, 112 (1976).

Prejudice is a Component of Materiality.
“The terms ‘material’ and ‘prejudicial’ are used
interchangeably in Brady cases. Evidence is not ‘material’
unless it is ‘prejudicial,’ and not ‘prejudicial’ unless it is
‘material.’ Thus, for Brady purposes, the two terms have
come to have the same meaning.”
Benn v. Lambert, 283 F.3d 1040, 1053, n.9 (9th Cir. 2002).

Duty to Learn
“A prosecutor’s Brady disclosure obligation is not limited
to information of which a prosecutor has actual
knowledge. Rather, a prosecutor has a non delegable duty
to learn of Brady information in the case.”

Kyles v. Whitley, 514 U.S. 419, 437 (1995).

You Don’t Have to Ask . . . But Ask!
The defense does not have to make a
specific request for Brady material for it
to be turned over – but it is wise to do so.

Specific Requests
The more specifically the defense requests certain evidence, thus putting
the prosecutor on notice of its value, the more reasonable it is for the
defense to assume from the nondisclosure that the evidence does not
exist, and to make pretrial and trial decisions on the basis of this
assumption. . . The reviewing court may consider directly any adverse
effect that the prosecutor’s failure to respond might have had on the
preparation or presentation of the defendant’s case.
United States v. Bagley, 473 U.S. 667, 682-683 (1985).

Giglio Evidence
1. The prosecution knowingly used perjured testimony or
failed to correct what was subsequently learned was false;

2. Such use was material;
3. There is a reasonable likelihood that the false testimony
would have affected the judgment of the jury.
Giglio v. United States, 405 U.S. 150 (1972).

The Giglio Materiality Standard:
“[T]he Court has consistently held that a conviction obtained
by the knowing use of perjured testimony is fundamentally
unfair, and must be set aside if there is any reasonable
likelihood that the false testimony could have affected the
judgment of the jury.”
United States v. Agurs, 427 U.S. 97, 103 (1976).

Effect on Result
“Thus, for Brady violations, the defendant must show a reasonable
probability the result would have been different, but for Giglio
violations, the defendant has the lighter burden of showing that
there is any reasonable likelihood that the false testimony could
have affected the jury's judgment. (citation omitted) The Brady
materiality standard ‘is substantially more difficult for a defendant
to meet than the “could have affected” standard’ under Giglio.”
Trepal v. Sec’y, Fla. Dep’t. of Corr., 684 F.3d 1088, 1108 (11th Cir.
2012).)

Some Categories of Brady Material:
Lead Investigator
Photographs/Videos
Prosecution Experts
Gang Evidence
Medical Records

Faulty Investigation

Rough Notes
Bad Dog

Informers

Laboratory Reports
Fabrication of Evidence
Psychological Testing

Criminal History for Impeachment
Coaching of Prosecution Witnesses

Ensuring the Unavailability of Witnesses
Questioned Memory

Factual Impossibility

Similar Perpetrator Evidence

Wiretaps

Prosecution Agreements

Police Laboratory Misconduct

Confessions
Polygraph
Firearms

Bad Faith Failure to Investigate Exculpatory Evidence
Past False Reports

Psychiatric Records

Duress Defense
Perjury

Interrogating Officer

Statements of Motive, Bias or Interest

Double Blind Perjury
Eyewitnesses

Admission of Perjury
Eyewitness Identification

Evidence Inconsistent with the Prosecution’s Theory

Third Party Culpability Other Investigations

Sexual Misconduct

Timing of Disclosure
Disclosure of Brady material is supposed to be
made at a time when it would be of value to the
accused.
Gantt v. Roe, 389 F.3d 908, 912 (9th Cir. 2004).

Brady Material for Preliminary Hearing
“Breach of the prosecution’s Brady obligation must
therefore be deemed to violate a substantial right [at a
preliminary examination].”
People v. Gutierrez (2013) 214 Cal.App.4th 353, 356.

The Prosecutor
“[W]hether the nondisclosure was a result of
negligence or design, it is the responsibility of the
prosecutor.”
Giglio v. United States, 405 U.S. 150, 154 (1972).

The Prosecution Team
“The scope of this disclosure obligation extends beyond the contents of the prosecutor's
case file and encompasses the duty to ascertain as well as divulge ‘any favorable evidence
known to the others acting on the government's behalf . . . .’ (Kyles, supra, 514 U.S. at p.
437 [115 S. Ct. at p. 1567].) Courts have thus consistently ‘decline[d] “to draw a distinction
between different agencies under the same government, focusing instead upon the
‘prosecution team’ which includes both investigative and prosecutorial personnel.” ‘
(United States v. Auten (5th Cir. 1980) 632 F.2d 478, 481.)”

In re Brown (1998) 17 Cal.4th 873, 879.

The Prosecutor’s Duty in Hindsight
A three-part test is used to determine on post-conviction review
whether the prosecutor violated Brady:
1. The evidence must have been favorable to the accused, either
because it was exculpatory or impeaching;
2. The evidence must have been suppressed by the state, whether
willfully or inadvertently; and
3. The evidence was material, i.e., its admission at trial would
have created the reasonable probability of a different outcome.

The Prosecutor’s Duty Pre-Conviction
“The prosecutor cannot be permitted to look at the case pretrial through the end of
the telescope an appellate court would use post-trial. . . . The only question before
(and even during) trial is whether the evidence at issue may be ‘favorable to the
accused’; if so, it must be disclosed without regard to whether the failure to
disclose likely would affect the outcome of the upcoming trial. [Citations omitted.]”

United States v. Safavian, 233 F.R.D. 12, 16 (D.D.C. 2005); See also United States
v. Olsen, 704 F.3d 1172, 1183, n.3 (9th Cir. 2013), quoting this passage.

Remember Brady Obligations:
Prosecution must turn over to the defense:

1.
2.
3.
4.
5.

Any evidence that tends to exonerate the accused.
Any evidence that materially impeaches any fact or witness.
Any evidence that would lessen the punishment.

Any evidence that supports a valid defense to the charge.
Any material exculpatory evidence.

Penal Code section 141(c)
“A prosecuting attorney who intentionally and in bad faith alters, modifies,
or withholds any physical matter, digital image, video recording, or relevant
exculpatory material or information, knowing that it is relevant and material
to the outcome of the case, with the specific intent that the physical matter,
digital image, video recording, or relevant exculpatory material or
information will be concealed or destroyed, or fraudulently represented as
the original evidence upon a trial, proceeding, or inquiry, is guilty of a felony
punishable by imprisonment pursuant to subdivision (h) of Section 1170 for
16 months, or two or three years.”

California Rules of Professional Conduct
Rule 5-110(D):
“The prosecutor in a criminal case shall:
Make timely disclosure to the defense of all evidence or information known
to the prosecutor that the prosecutor knows or reasonably should know tends
to negate the guilt of the accused, mitigate the offense, or mitigate the
sentence, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal. . .”

Penal Code section 1424.5(a)(1)
“Upon receiving information that a prosecuting attorney may have
deliberately and intentionally withheld relevant or material exculpatory
evidence or information in violation of law, a court may make a finding,
supported by clear and convincing evidence, that a violation occurred. If the
court finds such a violation, the court shall inform the State Bar of California
of that violation if the prosecuting attorney acted in bad faith and the impact
of the withholding contributed to a guilty verdict, guilty or nolo contendere
plea, or, if identified before conclusion of trial, seriously limited the ability
of a defendant to present a defense.”

Penal Code section 1054.1(e)
The prosecuting attorney shall disclose to the defendant or his or her attorney all of
the following materials and information, if it is in the possession of the prosecuting
attorney or if the prosecuting attorney knows it to be in the possession of the
investigating agencies:
. . . Any exculpatory evidence.”
“This provision requires the prosecution to provide all exculpatory evidence, not
just evidence that is material under Brady and its progeny…”
People v. Gutierrez (2015) 62 Cal.4th 104, 124.

Penal Code section 1473.6
(a) Any person no longer unlawfully imprisoned or restrained may prosecute a motion to vacate a
judgment for any of the following reasons:
(1) Newly discovered evidence of fraud by a government official that completely undermines the
prosecution’s case, is conclusive, and points unerringly to his or her innocence.
(2) Newly discovered evidence that a government official testified falsely at the trial that resulted
in the conviction and that the testimony of the government official was substantially probative on
the issue of guilt or punishment.

(3) Newly discovered evidence of misconduct by a government official committed in the
underlying case that resulted in fabrication of evidence that was substantially material and
probative on the issue of guilt or punishment. Evidence of misconduct in other cases is not
sufficient to warrant relief under this paragraph.

California Constitution
Article I, section 7 – “Due Process”
Article I, section 15 – “Safeguards in
Criminal Prosecutions”

Remedies
• Continuance;
• Reopening the defense case;
• The prosecution offering to introduce the evidence;
• Reversal of conviction;
• Modification of judgment;
• Or . . . . .

• Dismissal

Questions?

