#MeToo#Time’sUp
AVOIDING GENDER BIAS AND SEXUAL HARASSMENT IN THE WORK PLACE
HONORABLE CAROL K. ASH, MERCED SUPERIOR COURT

#Act like a girl

RIDDLE ME THIS

A man and his son are in a car crash.
When the boy is brought to the operating
room, the surgeon says, “I can’t operate
on this boy, he’s my son.”

Unconscious Demotion
How many of you have been assumed to be in a different role at
work than you really are just based upon gender or race?
Examples:
See a male and female dressed in suits entering the
courthouse?
Have a Female in scrubs entered your hospital room?
During Voir Dire a female juror states she works for the court?
How about a male juror who says he works for the court?
Male and Female uniformed airline crew entering a plane?
Older Male in a relationship with younger female. How about
visa versa ?

Gender Bias

Younger, “ lovely” girl, not much education
Only thing going for her was her physical attractiveness
Living together, so “Why buy the cow when you can get the
milk for free”
He was wealthy and but did not look like” Adonis”
Marriage the last thing on his mind
Marriage is a drag on the market, a deprivation of his
freedom

Gender Bias
Decision of trial court that prenup was valid was reversed on
the grounds of judicial bias
“ We quote the judge's statement at length to show that, in
resolving disputed issues of fact, it is reasonably clear that he
entertained preconceptions about the parties because of
their gender. These perceptions appear to have made it
impossible for Cheryl to receive a fair trial.”
In re Marriage of Iverson (1992) 11 Cal.App.4th 1495, 1499 [15
Cal.Rptr.2d 70] disapproved of by People v. Freeman (2010)
47 Cal.4th 993 [103 Cal.Rptr.3d 723, 222 P.3d 177]

Time’sUp#

Rizo v. Yovino
“Salaries speak louder than words…”
J. Reinhardt

Rizo - cont
Rizo was hired as math consultant by Fresno COE - $62,133 plus $600
master’ stipend – Salary Step 1 of 1 using FCOE SOP 1440
Found out at lunch that subsequently hired male colleagues were paid
more for the same work because they were placed at higher salary steps
when hired
She sued and the County filed a summary judgment motion, relying on
their SOP 1440 in setting her salary which relies on prior salary plus 5%
Rizo’s prior salary as a math teacher was $50,630 plus $1200 stipend
County argued their practice was permissible under the EPA, as it was
based on a factor, prior salary, other than sex

Rizo - cont
The District Court denied summary judgment reasoning “SOP 1440
necessarily and unavoidably conflicts with the EPA because a pay
structure based exclusively on prior wages is so inherently fraught
with the risk-indeed, here, the virtual certainty-that it will
perpetuate a discriminatory wage disparity between men and
women that it cannot stand”
An interlocutory appeal was filed the three judge panel vacated
the denial of summary judgment and remanded relying on a prior
case that allowed prior salary alone to constitute a “factor other
than sex” under the EPA
A petition of rehearing en banc was granted in order to clarify the
law:

The Equal Pay Act stands for a principle as simple as it is just:
men and women should receive equal pay for equal work
regardless of sex. The question before us is also simple: can an
employer justify a wage differential between male and female
employees by relying on prior salary? Based on the text,
history, and purpose of the Equal Pay Act, the answer is clear:
No. Congress recognized in 1963 that the Equal Pay Act was
long overdue: “Justice and fairplay speak so eloquently [on]
behalf of the equal pay for women bill that it seems
unnecessary to belabor the point. We can only marvel that it
has taken us so long to recognize the fact that equity and
economic soundness support this legislation.”1 Salaries speak
louder than words, however. Although the Act has prohibited
sex-based wage discrimination for more than fifty years, the
financial exploitation of working women embodied by the
gender pay gap continues to be an embarrassing reality of
our economy.
Rizo v. Yovino (9th Cir., Apr. 9, 2018, No. 16-15372) 2018 WL
1702982, at *1

All the Money in the World

1.5 million

$80/per day

Pay disparity – another example
Hypo:
2 employees, both construction superintendents:
1 newer female employee, 1 experienced male; she gets
$400/week and he gets $1,000 – Fair?
Male employee leaves and new male employee is hired for
$900/ week plus use of a company truck; female now makes
$500/week plus $100 car allowance – Fair?
She sues for gender discrimination – who wins?

Hypo- continued
She loses, the company wins
Prima Facie case of discrimination?
Legitimate Justification for the discrepancy?
Justification a pretext?

Green v. Par Pools (2003) 111 Cal. App. 4th 620

₤150,000

₤15,000

SEXUAL HARASSMENT

Two Types Under Title VII
Quid Pro Quo – (1) submission to sexual conduct is
made either explicitly or implicitly a term or
condition of an individual’s employment or (2)
submission to or rejection of such conduct by an
individual is used as the basis for employment
decision affecting such individual

Title VII cont – Hostile Work
Environment
Hostile Work Environment:
Sexual harassment occurs when the sexually-oriented
conduct has the purpose or effect of unreasonably
interfering with an individual’s work performance or
creating an intimidating, hostile or offensive working
environment.

Title VII cont – Quid Pro Quo
Example:
Court Clerk Claimed:
Judge harassed her by going into her office, locking
the door, making sexual comments and initiating
sexual conduct
The Judge told her he was the only reason she had a
job and she could keep her job if she did what he
asked
When she refused to cooperate any longer, he
initiated termination proceedings

Quid Pro Quo - cont

Judge claimed:
Sexual relationship was consensual and was
conducted both during and after business hours and
the clerk usually initiated it
She was put on administrative leave for claiming
mileage she was not entitled to and mishandling
deposits, not because the sexual relationship ended
Outcome?

Sexual Harrassment cont:
Judge was publicly reprimanded
The Court, in upholding the public reprimand found
established, repeated, long-standing and intentional
action on the part of the Judge that amounted to misuse
of his judicial office.
He also had lied about the sexual relationship to Human
Resources, but they also considered his recognition that
an employee might not be able to fully state her feelings
regarding her desire to engage in sexual activity
requested by her boss.
In re Casey, Texas Special Court of Review May 9, 2017

Hostile Work Environment
Judge suspended for six months for sexual harassment of his
judicial secretary
Sent her after-hours text messages discussing his marital
problems
Offered to purchase expensive items for her as gifts
Invited her to Rihanna/Eminem and other expensive concerts
Suggested she come to court-related conferences with him
and they could share a room
Told her her oufits were too sexy for work
While discussing his triathlon training, sat and laid on her desk
while she was sitting at it

Hostile Environment – continued
Showed her a sexually suggestive YouTube video of a high-priced
lingerie web-site
Reached over to edit documents putting him in physical contact
Stared down the front of her blouse
Wrote “Seduce” on the court computerized calendar and told her
to look at that particular date
In re Iddings (2017) 897 N.W. 2d 169

“Me Too#” evidence
Is “Me Too” evidence admissible to show sexual harassment and
gender bias in an employment discrimination case?
HYPO- Female Plaintiff is suing former male employer (An attorney)
for employment discrimination after being fired.
She claims her boss slapped and touched her butt;
Asked for massages
Touched her leg while offering her $200
Called her a stupid bitch and used other foul language.

Me too - cont

Plaintiff wants to offer evidence from other female employees
regarding her boss’s similar behavior with them even though she
was not present or not even employed there during these events:
Inappropriate touching including arm around shoulders
Yelling at them and calling them bitches
Staring at a female employee while she stood on a ladder
wearing a dress
Making comments about their bodies and bust sizes
Admissible?

Yes, Pantoja v. Anton (2011) 198 Cal. App. 4th 87;
Trial Judge initially granted defendant’s motion in limine to exclude
the witnesses since the Plaintiff was not present or employed at the
time of incidents.
Defendant testified at trial and denied all such behavior;
Plaintiff renewed request to admit the evidence- trial court still
denied;
Reversed on appeal, relying on Johnson v. United Cerebral Palsy
(2009) 173 Cal. App. 4th 740 is admissible under EC 1101(b) to show
the employer’s biased motive or intent

Workplace Romance

Workplace Romance
CAN consensual workplace romance and sexual favoritism give
rise to hostile environment claims?
Yes!
Actionable under Title VII when
(1) based upon coerced sexual activity; or
(2) is widespread in a workplace

EEOC Policy Statement

“If favoritism based upon the granting of sexual favors is
widespread in a workplace, both male and female colleagues
who do not welcome this conduct can establish a hostile work
environment in violation of Title VII regardless of whether any
objectionable conduct is directed at them and regardless of
whether those who were granted favorable treatment willingly
bestowed the sexual favors. In these circumstances, a message is
implicitly conveyed that the managers view women as “sexual
playthings,” thereby creating an atmosphere that is demeaning to
women. Both men and women who find this offensive can
establish a violation if the conduct is sufficiently severe or
pervasive to “alter the conditions of their employment and create
an abusive working environment.”

Sexual Favoritism Hypo:

Two women filed suit against their employer alleging their
supervisor, a prison warden, openly carried on affairs with 3
subordinate female employees. Plaintiffs claimed the paramours
were granted undeserved privileges and his sexual relationships
pervaded the workplace, undermining their own authority;
Examples: the paramours were transferred when the supervisor
was transferred to another prison and they reported directly to
him, the Warden, rather than their own supervisors;
One of the paramours bragged about the affair and the power
it gave her over the Warden; She got several promotions
because the Warden was on the interview panels. She was felt
to be unqualified by others and her promotions upset many of
the other employees;
Plaintiffs believed they were not promoted because they were
not having a sexual relationship with the Warden;

Further Plaintiff’s also complained about an alleged lesbian
relationship between a Deputy Warden and one of the same
paramours which they said made a hostile environment in that
the Dep. Warden interfered and undermined their authority at
work because they refused her dinner invitations that were not
extended to any male employees.

Result:
Superior Court granted summary judgment for defendants and
Court of Appeal affirmed;
Supreme Court reversed and sent it back, holding there was a
triable issued of material fact as to whether the Warden’s favoritism
to the three employees he had sexual affairs with constituted
harassment;
And whether Plaintiffs had established a prima facie case for
retaliation.
Miller v. Dept of Corrections 36 Cal. 4th 446 (2005)

Romance or hostile work
environment?
Plaintiff a 18 yr old male worked at McDonalds
His “crew trainer/floor supervisor” was an 18 yr old female
He alleges she created a hostile work environment by:
Making unwanted sexual advances
Asking out numerous times even though he told her he didn’t date co-workers
She said “she would like to know what it felt like to have me inside her”
Offensive touching such as grabbing or pinching his butt
He told the manager and the manager said “Oh I know. Why don’t you just
date her”
Based on these incidents he resigned and sued for hostile work environment

Result?
He lost, summary judgment was granted in favor of McDonald’s
The court found the harassment was not sufficiently pervasive or severe to
create an abusive work environment, noting that it is common for
teenagers to ask each other for dates and to use unprofessional
language, and;
Title VII does not prohibit consensual relationships between employees.

Hosey v. McDonald’s (1996) 1996 QL 414057

Does Gender Make a Difference?
Gender Differences in perceptions of workplace romances?
Woman hold more negative attitudes than men
Traditionally women had lower status and power
Suffer from negative stereotypes, i.e. motive is to move up
job ladder
Men are perceived to engage in workplace romances to
satisfy egos
Women feel they have more to lose from such a romance

“The Workplace Romance and Sexual Favoritism”, Jennifer Bercovici (2006)

QUESTIONS OR COMMENTS?

