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Overview of today’s presentation
Q: Do we still need an MCLE program on
Elimination of Bias?
What can we learn from cognitive science of
about biases?
Terms to understand bias:
“in-group” and “out-group biases,”
“stereotyping” and
“implicit” vs “explicit” bias

Current examples of bias and discrimination
Managing and mitigating negative biases?

Why do we still need to talk about
eliminating bias today?
Is there a level playing field for
everyone in the eyes of the legal
system?
The Standard:
EQUAL JUSTICE UNDER LAW

• Laws and regulations already prohibit discrimination.
• Society has come a long way in reducing bias.
• The legal profession has made great progress in
reducing bias.
• Are we in a post bias / post racial society?
• Do people of different races, gender, and wealth
receive equal treatment under the law?

We have laws against discrimination
•
•
•
•
•
•
•
•

The 14th Amendment to the Constitution
Title VII: Employment Discrimination
Civil Rights Act of 1964 and Voting Rights Act
Equal Pay Act
Americans with Disabilities Act (now challenged)
Age Discrimination in Employment Act
California Fair Employment & Housing Act
The Unruh Act in California

We have Rules of Professional
Conduct 2-400 (B)
(B) In the management or operation of a law practice, a
member shall not unlawfully discriminate or knowingly
permit unlawful discrimination on the basis of race,
national origin, sex, sexual orientation, religion, age or
disability in:
(1) hiring, promoting, discharging, or otherwise
determining the conditions of employment of any
person; or

(2) accepting or terminating representation of any
client.

ABA adopts new anti-discrimination
Rule 8.4(g) (August 2016)
8.4 It is professional misconduct for a lawyer to:
(g) engage in conduct that the lawyer knows or reasonably
should know is harassment or discrimination on the basis of
race, sex, religion, national origin, ethnicity, disability, age,
sexual orientation, gender identity, marital status or
socioeconomic status in conduct related to the practice of law.
Comment:
… Conduct related to the practice of law includes representing
clients; interacting with witnesses, coworkers, court personnel,
lawyers and others while engaged in the practice of law; operating or
managing a law firm or law practice; and participating in bar
association, business or social activities in connection with the
practice of law.

Social attitudes and laws change slowly
US Constitution viewed women and blacks in an
inferior status. Justice Taney in Dred Scott case.
After civil war, segregation, Jim Crow “separate but
equal” was an acceptable mindset.
Civil rights movement shifted attitudes toward
minorities and women in the ’60’s. (Integration,
equal pay.)
Discrimination against gender and sexual orientation
still persists (e.g., equal pay for women, same sex
marriages, transgender laws).
Repeal of “don’t ask, don’t tell” in military
Recent decisions on same sex marriage – upheld same
sex marriage and struck down DOMA and CA Prop 8.

Supreme Court decision re Same-Sex Marriage Cases

Outside the U.S. Supreme Court on the day the Court issued its decisions in key cases regarding the
Defence of Marriage Act (DOMA) and California's same-sex marriage ban Proposition 8. June 26, 2013.
Photo: Diego M. Radzinschi/NLJ. Blog of Legal Times by Marcia Coyle

Historic decision by the Supreme Court. But States are passing laws preserving
religious rights that conflict with Gay Marriage. Query: should a civil official have
the right to refuse to issue a marriage license to a gay couple because it offends
religious belief? Should states have right to pass laws against transgender use of
public restrooms? Clash of religious rights vs. civil rights

Personal question
• Does anyone believe that he or she has no biases against
anyone? What do you believe about …
THE ANSWER:
• “YES, AREN’T WE ALL a little bit BIASED!”
It is the human condition. Useful biases enable us to make quick
useful decisions. (Remember Avenue Q? “Everyone is a little bit
biased.”)

• THE FIRST STEP IN MANAGING BIAS IS TO “ACCEPT” THAT
WE ALL HAVE BIASES.
• The problem is we can recognize bias in others, but not in
ourselves.

What are some biases that we might have?
• Against the elderly.
• Against people of color?
• Against people of different religions? Different
origins?
• Gender bias? The disabled, poor and homeless?

The perfect client

What is bias?
• Definition: Bias is
– disposition, preference,
prejudice for or against an
individual or group, or beliefs
and ideas, based on
stereotype or preconceptions,
– Mindset, attitude or
inclination; partiality;
– Biases can result in opinions,
judgments and behavior that
are discriminatory, unfair and
adversely affects individuals
or groups

• Can you give any personal
examples of bias?

Types of Bias
1. Cultural: interpreting and judging phenomena in terms particular to
one's own culture. Socio-economic in-group status.
2. Cognitive bias – based on subjective perceptions
3. CONFIRMATION BIAS – WE CONSTRUE FACTS TO FIT OUR BELIEFS, AND REJECT
OTHERS THAT DON’T CONFORM TO OUR OWN PERSPECTIVE.

4. Religious bias – perceptions and judgments about religion of others
5. Media bias – real or perceived bias of journalists and news producers
within the mass media, in the selection of which events will be
reported and how they are covered, opinions expressed.
6. Gender bias – against women, sexual orientation – gays and lesbians
7. Age bias – discrimination against elderly persons
8. Political: bias in favor of or against a particular political party,
philosophy, policy or candidate.
9. Ethnic, racial – regionalism, immigrants, ancestry, national origin,
and tribalism.

Cognitive Bias:
Fundamental Attribution Error
To explain human behavior, we overemphasize
the individual characteristics and
underestimate the external factors.
“He didn’t say hello this morning – must be a jerk.”
Perhaps he got news that his pet dog just died.
Philip Zimbardo, “The Lucifer Effect”

What is bias? Can you be biased even
if you don’t believe you are?

I AM NOT A RACIST!

I AM NOT A RACIST!

Origins of Bias
NATURE
• Macaque Monkeys

• Babies

Showed preference for ingroup

NURTURE
• Our views are shaped by
what we are told, by media
and by our interaction with
others who are like us and
those who are different.

Two systems of thinking:
Daniel Kahneman, “Thinking Fast and Slow”
Michael Lewis, “The Undoing Project”
System 1
• Intuitive
• Instinctive – gut reaction
• Fast
• Automatic
• Emotional - feelings
• Subject to Cognitive
Biases
• Limbic system - amygdala

System 2
• Deliberative
• Slow
• Rational
• Effortful
• Conscious
• Calculating
• Reasoned debate - logical
• Prefrontal cortex

Stereotyping begins with
In-Group vs. Out-group Biases
In Group

Out Group

Stereotypes
• Categorizing people leads to stereotypes. “He is lazy and
unreliable.”
• Stereotype – identify a characteristic in an individual then
generalize so it applies to their group. “They are all lazy and
unreliable!” “Woman are not good at math or science.”
• Creates expectation of future behavior of the other.
• Stereotyping leads to biased judgments.
"My theory is that the black crowd scared away the whites and there
are simply not enough affluent black fans to build a significant season
ticket base.” Levenson, Atlantic Hawks owner
“Don’t bring black boy friends to the Clipper games.” Don Sterling
“They are inherently stupid, criminal, lazy, worthy of distrust and fear,
and depend on government handouts.” Cliven Bundy

Snap Judgments & Stereotypes
When you encounter another person,
evolution shaped the brain to quickly answer
two questions for survival:
– What are this person’s intentions toward me?
– And is this person capable of acting on those
intentions?
– Correlation between intention (warmth) and
capability (competence) are inversely related.
Amy Cuddy, Harvard Professor of Psychology

Bias – Explicit and Implicit
Blindspot: Hidden Biases of Good People
by Mahzarin R. Banaji and Anthony Greenwald (Feb 12, 2013)

EXPLICIT BIAS
• Intentional
• Expressed
• Fully aware
• Animus toward
others
• Conscious
• Deliberative

IMPLICIT BIAS
• Unaware
• Unconscious
• Not intentional
• Bias is denied
• Immediate judgment
• Intuitive
• Reactive, automatic

The Science of Implicit Bias
“People do not want to believe that they are biased. We are
all quick to detect and criticize biased thinking and decisionmaking in others, but believe that we ourselves are far less
susceptible to these same biases is a phenomenon that has
been termed the ‘bias blind spot.’”
Lieberman, Breaking Bias, May 2014 Neuroleadership Journal, Vol. 5.;
Bnaji and Greenwald, Blind Spot: Hidden Biases of Good People

Understanding Implicit Bias
• Implicit bias is largely automatic; the characteristic in
question (skin color, age, sexual orientation)
• It operates so quickly, in the relevant tests, that people
have no time to deliberate.
• It is for this reason that people are often surprised to
find that they have implicit biases. They are unaware
of their bias.
• Many people say in good faith that they are fully
committed to an antidiscrimination principle with
respect to the very trait against which they show a
bias.

The Implicit Association Test

Harvard Project Implicit
The Blindspot!
Basic premise:
We are unaware of our implicit biases.
Employs the Implicit Association Test (IAT) which measures
implicit bias by immediate associations of values, faces, words.
Like Peanut butter and __?__ sandwiches.
The test can be taken at www.implicit.harvard.edu.
•
•
•
•
•

Arab-Muslim
Asian
Race (Black-White)
Gender (Female/Male)
Sexuality (Gay/Straight)

•
•
•
•
•

Native American
Age (Young vs Old)
Disabled vs Abled
Weight (Fat vs. Thin)
Presidents

Consequences of bias in the
legal system
• When bias affects the
decision or judgment of
those in position of power,
there are often serious
consequences, eg. loss of life
and liberty, loss of job
opportunity. Such biases are
negative and hurtful.

• When bias is merely a
personal preference, there
is little or no consequence
for making a decision that is
biased. Such biases are
useful to make quick
choices.

“Implicit Bias in the Courtroom”
1.
2.

3.
4.

5.

Believing ourselves to be objective and unbiased puts us at
particular risk for behavior in ways that belie our self conception.”
“Thinking oneself to be objective seems ironically to lead one to be
less objective and more susceptible to biases. Judges should
therefore remind themselves that they are human and fallible,
notwithstanding their status, their education and the robe.”
“Implicit biases function automatically. One way to counter them is
to engage in effortful, deliberative processing.” Bias comes in when
you are short of time and experience cognitive overload.
Bias decision making arises when there is elevated emotional state,
either positive or negative. If emotion is consistent with the
stereotypes or anticipated threats associated with that social
category, then those negative emotions are likely to exacerbate
implicit biases.
Accountability – review decisions and consider possible biases.
UCLA Professor Jerry Kang and contributors, including Judge Mark Bennett and Anthony
Greenwald (the originator of the IAT), wrote article in UCLA Law Review at 59 UCLA Rev 1124
(2012)

Systemic unfair treatment?
• Black men are given prison sentences 20% longer than white
men for the exact same crimes. Computer generated
sentencing profiles were found to be biased determining
length of incarceration. (Background, neighborhood, poor.)
• African-Americans and Latinos are three times as likely to
have their cars searched by police than whites and are twice
as likely to be arrested for drugs over whites — even though
studies show whites use and sell drugs at the same or even
higher rates than African-Americans. See dissent of
Sotomayer in Utah v. Streiff.
• Bail system works against poor people who can’t afford bail.
• Plea bargains result in innocent accepting pleas to avoid
longer sentence.

American public opinion polls
• 47% of Americans doubt that African
Americans and Latinos receive equal
treatment in the judicial process.
• 55% doubt that non-English speaking
people receive equal treatment.

People of color are at risk of being
shot or injured by police
Laquan McDonald, 17, was shot 16
times by Officer Jason Van Dyke the
night of Oct 20, 2014.

Cleveland Cops 'Recklessly' Shot
Tamir Rice, 12 Year Old Boy Over
Toy Gun in 2014.

Jamar Nicholson, then 15,
mistakenly shot by LAPD;
friend had marked toy gun.
LA Times Jan 14, 2016.

Indian grandfather walking
near home paralyzed after
being bodyslammed to the
ground by police officer.

Bias in the law!

Bias and Stereotypes
• Studies show that white
jurors tend to be biased
against black
defendants. They do
not give black
defendants the
presumption of
innocence, but rather
the reverse is true.
Scientific American Mind, Jan/Feb
2013

Shooter Bias and Stereotypes

Research suggests that there is a
bias for white people to shoot
unarmed black suspects more
often than unarmed white
suspects. So do trained police.
Psychology Today, Markman,
(2012)

Does race color our evaluation of others?
Surprisingly, NBA officials are biased.

In a recent study, two economists, Joseph Price and Justin
Wolfers, found that white N.B.A. referees
disproportionally call fouls on black players, while black
refs call more fouls on white players. According to the
authors, “these biases are sufficiently large that they
affect the outcome of an appreciable number of games.”

When should a judge be
recused for bias?
• When a judge of Mexican descent presides over a case
involving a litigant who wants to build a wall with Mexico
and deport all undocumented aliens?
• When an African American judge is to preside over a
criminal case involving a black defendant?
• When a gay judge is to preside over legality of gay
marriage?
• When a male judge has strong religious and moral
convictions against abortions?
• When a prosecutor becomes a justice of a State Supreme
Court and rules on the case in which he was the
prosecutor? Williams v. Penn., Justice Castille violated due
process by denying motion to recuse him.
• Where justice on state Supreme Court receives substantial
campaign contribution from a defendant? (Massey Coal)

Motions for recusal based on bias
• The substantive standard for recusal under - “whether
a reasonable person with knowledge of all the facts
would conclude that the judge’s impartiality might
reasonably be questioned.” Pesnell, 543 F.3d at 1043.
• Generally, “a judge’s partiality must be shown to be
based on information from extrajudicial sources,
although sometimes, albeit rarely, predispositions
developed during the course of a trial will suffice.”
F.J. Hanshaw Enters., Inc. v. Emerald River Dev., Inc., 244 F.3d 1128, 1144-45 (9th Cir.
2001); are governed by 28 U.S.C. § 144 and 28 U.S.C. § 455. See Pesnell v. Arsenault, 543
F.3d 1038, 1043 (9th Cir. 2008).

Effect of Judicial Bias
Woodward v. Alabama
• Woodward was convicted of
capital murder for killing
police officer.

• Jury voted 8 to 4 for life
over death.
• Judge overrode jury –
gave death sentence.

• Supreme Court denied
review, Sotomayer
dissented.
• Since 2000, 27 life to
death overrides, 26 in
Alabama.
• Judges campaign in
elections on record of
giving death sentences.
• Is this example of bias?

Is there any bias that affect judgment when receiving campaign
funding from special interest groups?
Do elections affect judgment? “My opponent is soft on crime.”
Judge stated that voter reaction "'ha[s] some impact, especially
in high-profile cases ... Let's face it ... we're human beings. I'm
sure it affects some more than others.’”
STUDY FOUND THAT "[A]S CAMPAIGN CASH INCREASED, THE COURTS
BEGAN TO RULE MORE OFTEN IN FAVOR OF PROSECUTORS AND
AGAINST CRIMINAL DEFENDANTS."

Jury Bias
1. Jury Selection – in theory the jury should be
impartial, without bias, or prejudice.
2. But in practice lawyers pick jurors who are
likely to favor their side based on their class,
race, profession, experience, culture and
biases. What is improper use of voir dire? Of
peremptory challenges?
3. Wheeler/Batson motion – juror challenged
because of race, religion or gender violates
equal protection in civil and criminal cases both
state and federal. Prosecutors now find other
reasons to exclude jurors.

Exoneration of death row defendants
Sept 2, 2014 - Two inmates with mental disabilities were released
from jail after 30 years behind bars for the rape and murder of an
11-year-old girl that new DNA evidence shows they didn’t commit.
One of them, Henry Lee McCollum, 50, was facing a death sentence.
Both he and his brother Leon Brown, 46, insisted repeatedly that
they didn’t commit the crime.
Many judicial officers do not believe innocent people can be
convicted. The serial sex offender who committed the crime killed
another girl but was not pursued even though he lived less than
100 yards from the crime scene.
See case of the Central Park Five
in New York. False confessions.

Effect of bias – cost to society
• Undermines trust and confidence of individuals
and the public in the legal system
• Denial of due process and equal protection
• Creates perception that system is not fair
• Can result in denial of access to jobs
• Can result in conviction of the innocent
• The guilty remain free and may commit more
crimes
• Civil disobedience
• Police under more scrutiny – increase in crime

Suggestions for
Managing and Mitigating Bias
1. Acknowledge that all of us have implicit biases.
2. When making a judgment or decision, be aware of
the social consequences of bias and prejudice.
3. Judge others based on individual merits, not on
preconceived stereotypes.
4. Use System 2 rational, effortful, conscious thought
process. Review past decisions – were any biased?
5. Speak out against bias, prejudice, discrimination.

Encourage diversity and inclusion
6. Adopt Best Practices in hiring, promotion. See
Diversityinc.com.
Examples – Major companies and universities find diversity is good
for business and education.

7. NEW: USC Shaun R. Harper will join the USC Rossier School
of Education in July as a professor and founder of the USC Race
and Equity Center.
Increase higher education opportunities for low-income and firstgeneration students and others who are underrepresented on
campus. Professors and students in fields including health, law,
criminal justice, education, science and economics already
are studying race equity in their disciplines. USC Policy.

8. Attend training programs and help others within your
organizations to become aware of implicit bias.

Managing Bias:
Some additional suggestions
• Empathy – motivation and attitude
–
–
–
–

Have humility in judging others!
“Walk in someone else’s shoes”
See the world from the perspective of others
Travel – exposure to other cultures – read widely

• When forming beliefs and making judgments, be aware
of your implicit bias in your blindspot.
• Make conscious effort to go out of your way to
connect with others who are not in your in-group.
– Modify behavior and opinions–express understanding
of the situation of others.
– Show tolerance and compassion.
– Volunteer for pro bono projects to help others.

Benefits from managing bias
The legal profession has a major leadership role in reducing
bias and discrimination in the legal system.
•
•
•
•
•

Equal playing field for all; reduces discrimination
Enhances perception of fairness in the system
The innocent will go free and the guilty will be punished.
Encourages citizens to comply with laws
Diversity provides equal opportunity for all to get jobs, get
promoted, live productive lives.
• Improves the economy, reduces poverty (diverse groups do better)
• Reduces dependency on government for survival
• Provides for more justice and fairness in the legal system and
society in general

Elimination of Bias in the Legal
Profession and Society

For further information, contact:
msankary@mediatel.com
www.Sankary-mediate.com
818-231-2965

Much accomplished, but much yet to do!
“The woods are lovely, dark and deep
But I have promises to keep,
And miles to go before I sleep,
And miles to go before I sleep.”
Robert Frost

